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COMPLIANCE UPDATE

KEEPING YOU IN-THE-KNOW WITH THE LATEST EMPLOYEE BENEFITS REGULATIONS

CAFETERIA PLANS MAY NOW BE AMENDED TO ALLOW MID-YEAR
EMPLOYEE PARTICIPATION IN THE EXCHANGE/ MARKETPLACE

Generally, a cafeteria plan participant may not
change elections mid-year in the absence of spe-
cific events causing a change in status. Such
events include, but are not limited to, marriage,
birth, death, loss of coverage, etc. Until recently,
these “change in status” events did not include a
reference to Exchange/Marketplace enrollment.
This caused a substantial issue for those employ-
ees covered by a non-calendar year plan, or a
plan that did not allow an open enroliment period,
because these employees could not synchronize
with the Exchange/Marketplace open enroliment
period that operates on a calendar year basis.
Therefore, an employee covered by a non-
calendar year cafeteria plan would either have to
maintain dual coverage, or experience a period of
no coverage, in order to drop the employer plan in
favor of an Exchange/Marketplace plan.

An additional problem will also arise under Health
Care Reform’s upcoming Employer Mandate. Un-
der the Employer Mandate, an employee may be
considered a full-time employee based on his or
her hours worked during an employer’s desig-
nated measurement period. This would cause the
employee to remain eligible for coverage through-
out his or her subsequent stability period. In some
instances, the employee’s hours will drop during

the stability period although the employee must
remain eligible for coverage until the end of the
stability period. However, the employer’'s cover-
age may no longer be desirable, in such an in-
stance, as the drop in hours may result in newly
eligible tax subsidies for the employee or because
the individual can longer afford the coverage due
to the reduced pay from reduced hours worked.

IRS Notice 2014-55

On September 18, 2014, the IRS issued a notice
that now expands the cafeteria plan “change in
status” rules to allow plans to offer employees an
option to revoke their elections for employer-
sponsored health coverage in order to purchase a
qualified health plan through the Exchange/
Marketplace. This notice is effective immediately
and will be published on October 6, 2014.
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Items of Note:

The IRS Notice permits a cafeteria plan to allow a participating employee to revoke an election in order to
obtain Exchange/Marketplace coverage under the following conditions:

0 The employee is seeking to enroll in Exchange/Marketplace coverage during the Exchange/
Marketplace’s annual open enrollment period or during an Exchange/Marketplace special enroll-
ment period; and

0 The employee enrolls, along with any other related individuals who cease coverage due to the
revocation, in an Exchange/Marketplace plan effective immediately following the revocation’.

The IRS Notice also provides that a cafeteria plan may allow an employee to revoke, prospectively, an
election of coverage under a group health plan under the following conditions:

0 The employee changes from full-time status to part-time status and is reasonably expected to re-
main in part-time status; and
The employee enrolls, along with any other related individuals who cease coverage to the revoca-
tion, in another plan no later than the first day of the second full month following the revocation.?
This option is especially helpful to employees that may change from a full-time to a part-time posi-
tion during a stability period.

This relief is optional to the employer. An employer does not have to amend its current cafeteria plan
documents to permit the option to revoke as a permissible change in status under its plan. If an employer
chooses to allow the changes, then an amendment to the cafeteria plan documents will be necessary, as
will communication of the amendment to the employees.

This relief is only permissible so long as the cafeteria plan is not a health FSA and the medical coverage
provides minimum essential coverage.

Any amendment allowing these changes must be prospective.

! The employer can rely on the reasonable representation from an employee. Actual proof from an employee that Exchange/
Marketplace coverage was actually elected is not necessary.

2 The employer can rely on the reasonable representation of an employee who is changing to part-time status that the employee and
related individuals have enrolled or intend to enroll in another plan within the stated timeframe.

This communication is provided for informational purposes only and does not constitute legal advice. It contains only a summary of the
applicable legal provisions and does not purport fo cover every aspect of any particular law, regulation, or requirement. Depending on
the specific facts and location of any situation, there may be additional or different requirements. Please use this communication as a
guide and not as a definitfive description of your compliance obligations.
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